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when "the site® is not clearly defined, or if you say it's

just the 30 acres, then the opinion is incerrect in parts.

And Plaintiffs aren't going to -- I mean, I don't think

[ S

there's any dispute on the underlying fact.
e T L e

It's just that some of -- if you rtake some of the

statemente of the Third Circuit literally, they're not
correct, but I don't believe Plaintiffe are going to argue
that they're correct either.

THE COURT: All right. Well, let's go to Mr.

-

Marzulla and Mrs. Marzulla. Who is going to argue this?

ME. MARZULIA: Mr. Marzulla i=s, Your Honor.

THE COURT: Okay. Mr. Marzulla, let's take these
-- let me pause for a second, one more second.

Is that it? Those three? I8 that basically it?

MS. FLORENTINE: 1 think those would be the three
big examples that led to me rejecting specific offered
stipulations, Your Honor.

THE COURT: All right. HNow let's go back to thoae
three. Let's gtart with the first onpe.

What's your view, Mr. Marzulla, in terms about the
agency names? Is that something that --

MR. MARZULLA: I think Ma. Florentine -- and I'm
going to have some difficulty remembering to say that -- is
quite right, ¥Your Honor, and that's why we had suggested
that you put a bracket that says SCS5 rather than ASCS. That

Heritage Reporting Corporation
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out of the wetland arsa and discharge that ipro
unnames Tributary B,

And =zo what we hod was ¥You could put in a

plitg in if. Basically thay are ao lotges taking the

surface water out of that wetland system.

Q How, what wa: the goal of this restoratian
poan?

- The goal of this restoraticn plan was to

Festaore the hydrologic drive back to this watland
Aystem, and Wwe used a target cdara pe 1984. 50 it yas
te remedy those activities which hag occurred frem

13984 onward.

o And why Back to 1084z
e
A The information, if 1 recall at the sime

that the exforcsment CEOICINZIAT il was thar tha
ACTivitizs had occorrad i 198s forward, and alse
2spally what we do ia when we look for remsdies i
like we usa @ five-vear limi® that we g0 back to and
LY 0 get remedy for.

Q And in texms of =hke gqoal of the Iestoration
pPlan, what arma of the propezty was intended tn ha
iopasted, or in your Cpinion, would Be impacred by tha
restoraticon? '

A Tne intent and in Oy cpinien the exvent ;E

izpact of this sestoration was solely on tha 30-acze

Hacltage Reporting Corporation
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wetland traek. [

[1¥]

o Would it be possible for Mr. Brace ic 1

Ll

BEpproach the agency cencerning modifying rthis 3

¢ restoraticn plan?

A P

= A Certainly.

& 4] And under wharc Clroumstances or how would y

that ba likely to aecur? )

E E IL maybe there was need for relief in sther

L 4]

drzas of the parcel op something like tha= cutElde
10 this 30 acras, You know, that would have been

11 somelhing that we would work with pp. Srace, you koW,
12 to ey to correct. _

13 o Riid doea that ramaip *rye Ee this day?

14 In other words, if Mr. Brace fmlt that the
15 restoracion was impactiag more than the 30 acrasg,

1% could he approsch tha agency abaut modifying the

11 restoration plan?

it B Certainly,

19 Q How I want to talk far 8 Boment abour some
20 of the Exﬁmpfians Lo the Clean ®Water Act, and in a
21 slightly differens Confext than we have befors,

22 St looking asain ar the Attachment 3

23 restoration plan attached Lo the consent decrse, I

24 notice a amoebic-like blank ares in the center of tha

£3 Murphy famm Parcel chat dess not contain hatch macks.

Heritags Heperting Corporation .
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moving downhill. And so you may lock at other ways to
correct the 1ssue if there in fact i= one.

o Okay. Bub you den't see any of those
involving alternation of the work that was done under
the restoration plan?

A Ho, because I don't see how the work thac
was done in the restoration plan would have had

significant upstream sffects.

Q Okay. And that medification would have to

—

be approved both by EPA and the Justice Department..
wouldn't F£2

——

n Yoz, I believe so.

Q It would invelwe a modificatlion of the

—

consent decree?
—

A Yes, I assume: it would.

Q And under Justice Department regulaticns, to

L

vour knowledge; are consent decrees such as the ones
3 -—'-'--'_
in your cases also put ‘out for public notice ang

J—
CoOmment ?
—

A 1 honestly don't know the process --

'\-|_._______..—-—
You don't. -Okay.
e

o
A =L Ehmit.
o

Fine enough.

Would 3 fair to say Mr. Brace would
S i

probably need to hire a lawyer to get this done?

Heritage Reporting Corporation
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A Well; T don't know the answer to that,
because if let's say these -- let's say we had this
discussion.

Q Right.

A And we came up with a resocluticn. Certainly
that discussion could take place without lawyers. It
could be amongst the technical people. There could be
resolutions that would be done outside of the
restoration plan itself that would assist Mr. Brace.

As I believe I testified to earlier, there
was nothing in the consent decree that precluded

activity within the 30 acres; just that it had to be

e — ——

authorized through the Clean Water Act.
ey, —
e Lz

o Hight-
#-_d-
Fal 80 1f there were actiwvities that could be

undartaken which would either meet one of the

exemptions or meel one of the nationwide permits, or

e —
you know, perhaps it might be a2 permit application if

had to be significant. Those would be things that I
believe you could do and wouldn't undermine again the
consent decree or the resteration plan.

Q Right .

A So I can't answer whether you would need to
get a lawyer for that or not. I mean, you know, I
would say many or most instances we resolve both

Heritage Reporting Corporation
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permitting, regulatory lssues, and enforcement issues
without the involvement of counsel.

LB Qkay. But that's not generally true after
trial and the entry of a court judgment, is it?

A I don't know what -- Justice would be able
to answer that.

o But I mean, in your experience what you were
just talking about is not cases that have gone to
trial, but cases before trial. You resolve most

crises —=

2 Correct.

Q —-— before trial?

A That's correct.

2 Okay. But after trial, it's more

complicated, isa't 1t2?

B Yos, 1L i=:

Q2 And you talk about the technical people.
Mr. Brace or whoever owns this property will also have
to hire a wetlands consultant probably, Tight?

A Bgain, is that a possibility? Y¥Yes. Without
having the discussions, it's difficult for me to
answer whether that's a probability or not.

0 Really. You think Mr. Brace would be able

e —

to design and to respond to the wetland concerns of

25 FEA himselfz,

Heritage Reporting Corporation
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A I think that if let's say, and again I'm
giving you 3 scenario because we're talking about
hypotheticals at this point, but if thers was an issue
with  facilitative drainage off of one of his upland
agricultural crops, that would be something that we
could sit down, see what the issues are. Perhaps get
other folks who are, you know, wversed in this, yon
know, from either the federal or state entities, and
possibly come up with a plan that would help him.

And s¢ whether he would need a consultant
for that, it depends on the magnitude. Whether he
could perform that work himself, again it would depend
on the magnitude. |

It could be a simple dip-out of an upland
drainage ditch. I don't know. So without really
knowing the context of what we are trying to do, it's
tough for me to say how many folks would need to be
there to be part of that cure.

2 Well, how about 1f what we are trying to
cura is water backing up across South Hill Boad onto
the Homestead property?

¥ Okay. Then-again we would have to look at
what the root causes for that would be. It could be
that perhaps the ditches that are moving water off of
those agricultural fields are not sufficient in =ize.

Heritage Reporting Corporation
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1 It could be that maybe the culvert underneath the

—

2 rmad is blocked.

3 Again, without having, you know, these
e
4 conversations in a real world context, and being able
_--_'__
> to look-atbt what The root causes were; it's wery
JE— i
6 difficplt fer me to give vou a real answer.
T Q Okay. EPA is not inm the business of helping

B Mr. Brace unblock or design ditches for the Homestead
———

9 Property., is it? I thought we were talking about

—

10 modification of restoration plan.

11 B I think that EPA is in a position to assist

12 an help citizens who have issues. And although we may
________-——-____—____-—— ——

13 not be the answer if there was an issue, we would
.-—-—"'_'_.__ 5

14 certainly try to find somesone who could answer that

e —

15 1ssue.
P——

LE 2 Qkay, who at EPA would Mr. Brace go to_to
[e—

17 talk sbout the failure to coperate his drainage system

1B on the Homestead propertv?

e
19 B That would be myself.

ey .
210 0] That would be you? And that's part of your

21 Job description, to help with drainage that's not on
22 wetlands, that doesn't effect wetlands?

23 R It would be because of the past history that
24 we have had that that would be something that he could
25 talk to me, and then I would try to figure out who the

Heritage Beporting Corporation
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best folks were, whether they were internally,
probably one af my staff would assist in rthe day-to-
day things.

But certainly to start that conversation, it
would bel == you know; I would == 1t would probably be
referred to me even 1f it wasn't because of the past
history.

o So he would be dealing with the epforcement

arm of EPA in trying to get help in solving his

i
drainage problem?.

A No, he would be dealing with the wetlands
f_"."_'_'_._-___
program and ocean manager. T do both regulatory,

—m—

ermit =Ride.and enforcement side, and ocean prodram
—e LA e R T F

side.

- P e

0 2kay. Is it fair to =say that az you sit
hers teday you don’t - see EPA agreeing to any
modification of the restoration plan work that was
dong on-the 30 acres?

A I would think that's fair to say, yes.

—

Q Mow, Ms. Cook asked you about a
hypothetical; and I want to make sure Chat you
understood at least the hypothetical that I would wish
to ask yvou abgout,. and that is, suppose that Mr. Brace

were to plow furrows on the 2B acres of upland: that a

majer rainstorm were to' come, and bto'wash zolls,
e ———— e
Heritage Reporting Corporation
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fertilizer, pesticides down those furrows into the
: s

"__,E.E—E—@d :

—

A okay.
8] Would that be the discharge of a pollutant
S —

from point source in the navigateable waters?

P

A In my opinion, no.
o - e -
o Furrows are not point sources in your
opinion?
_---“-F-'-._._-_-_
i T]‘:.EE Can bei EEE
Q ey can be, can'k they?
A Right. Bubt if I could 'gualify the answer
yes. What you are describing is a situation under

= Ts

Section 402, not under 404, where furrows or rivulets,
1__*__—— ‘._--u———l—_ — -
those types of things can be discre ATCes or a
e

point source.
______,...—-lﬂ-"""'

And agricultural activities are one of those

activities that is exempt from the storm water
—— ;
control, you know, those types of things.

-

S50 from the —— as you described it, from

o,

plowing things, that would not be somsthing that would

be a viclation in my opinion.

o L s T Bl T

2 Are you sure; though, a rivulet or a furrow

i3 not a polint source, is that your testimony, under

e

3017

A That's not: what I said.
i S e 1 S M —
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(202) 628-4B88



10
g |
12
13
14
1h
16
17
18
18
20
21
22
23
24
25

LAPP - CROSS B G
] Okay; I'm sorry.

iy I =aid that you have to go back to the

e

aEEEEEEE’EEiEg_;ﬂqud it, okay. I mean, it's a dual

tesat. Just as in watlands there is 2 discharge of a

=

pollutant, but 1t haﬁ to be Ernm & pnlnt source.

= = ==

0  Right—

A And that test has been interpreted being,

F i s

YO knuw, shuvels, backhues, those Lypes ﬂf things,

the blade of a _plow. .
Q Right.

A The cther programs have done the sames thing,

and there are exemptions as well as activities that .
s e E—

-_-—-"—_ = ——

— -

Are not —— uhat Come 9EEEF that- ‘And it iI=z-my
;;derstandlng that farming, agricultural practices do
not come under the zedimentation and erosion control.

That may be somsthing that's handled by other folks.

It may be something that's handled locally, but that
1z my understanding.

2 So just to make sure I understand what you

are saying as the man who has charge, among other
things; that the enforcement program for Region ITI of

BEER —

E For Section 404.

Q For Section 404.

IT a farmer let's say dumps pesticide into a
e s
Heritage Reporting Corpeoration
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6ET

furrow, ‘and that pesticide is conducted by the furrow

B
into the wetland, that i= not a wviolation of the Clean
- — —— i e e
Mater ﬁct, is that your testimony?
A I do not feel that I have the sxpertise to
——— —
answer that guestiofe.e
Q Okay, good. En your testimony is you dun t
know 1if that would :
it_would be.
LE he ==
A I mean, there is FIFRA, thers is -- again,
WO Kmow.
———
o My guestion was as to bthe Clean Water Act.

i

- i e U ——

e — JES—— R R

ME. FLORENTINE: Objection: Your Honor.
Could the witness please complete hié answer before
counsel interrupts?

THE COURT: T think that —— T don't think
that was too serious here;, so let's just go back an
maXe sSure we got your answer, although I'm not sure

that you necessarily were cut off, but go ahead.

d

THE WITHEES: Okay. I was:just going tooadd

that, yﬂu knnw, Lt would be dependent on application

e | T L

rights, things like that, that, yﬂu knaw, that would

- -
e s e— ST R

be my understanding that —- vyou Hﬂﬂw; if 1t Was in

e s —— ———
e

normal course of farmlnq. that may or may not fall

'_:—'_ e - — o —
under a Clean Water Act diggharqe.

t = —_—

50 as I stated before, I'm not an expert

L

the

in

e e
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