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MEMORANDUM: CLEAN WATER ACT SECTION 404

OGRAM AND AGRICULTURAL

I.Inited States Environmental Protection Agenc
United States Department of the Army ol

ar-as that have been famed for many years? These ame questinns that have generated significant confuision and
Concem: in the agriculburat =ommunity. Thrs memorandum wis expiam tha axlent of the Section 404 progeam and
canly some MiLmdersizndings thal may exist in the field. Therelore WE Encourage you 1o widely dis'ribute this

Uneter thes Act, it s wnlawfiul to dischary

it dradged or fill maderial I walers of the United Sigles widhowt first recorng

aulhiorization (usually @ pesmat) from the Coorpe, unlees the discharge is coversd under an exanption; The term
. "waters of the United States® difines the extent of geographic frissction of the Soction 404 program. Tha term 5

ohves the physicsl placement of sod.

-

¥ith this hackaround in 1hind, e c3n now lum 4o the jsoyes thai are the focus of concarmn. As PEVICUESy Nodod,

Secton 404(f) exematys dizzharges of d
fommal agricutural activites, OF COLFSeE

Shsited Stales. Secton 404(f) exemptions, which were added in TR,
farming, ranchetg, and forestry activities saznoated with an active snd w} farming or farestry ~
i\, - “peration generally do not requere 5 Eaciion 404 parmit AT

sand, gravel, dredged matesigl o ather such malessils indo the waters of §
in.TE thal descharges that are parl of narmmad

redged or &l material mio waters of the united Siaies associnted with ced

» Bctnitios Mal do no!d mvole o cischarge of dredoed or ffll matestal Iro-Wralers

of the: United States neves LHIE @ Sachon 404 permit Further as provided in the Interagency FedeaHiznzal for

Icbentifying and Delne 3t Junzdctipnal Wetlands. whes 5 Eile 15 pfact & draneg _lﬁ'i: extent that it no /
%ﬂﬂ:ﬂs the regulatony wesiands hydre ohlerra (35 ndempreted by the | _;ﬂﬁﬁ{:l awalland S

Subpect o jurisdiclion under Sechan 404 of the Clegn Winter gt ©

What is the “nonmal farming” activities cxamption?

.. : q ) 3
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The Clean Water Act exempts from the Section 404 program discharges associgted with nomal Farming, ranching,
and foreelry actvities such as plowng. cullivating, renor drainage, and harvesting for the production of food, fiber, and
lorest products, o upland sod and water co o practices {Section 404(0(14A) To be exempt, these actwities
rpunbe of an established, angain M. exampde, of B farmer has been ing. planbng and harvesting
iri WEBands, he can Coniinius o do S0 WG e deed for 2 Section 404 pemmil, 50 long a5 he doss nol conven the
weliands to dry land. Alivities which comver! a wetlend which has not been used for farmang or forestry into such uses

are nod eonsidered par of an esiablished operation, and are nol exempl. For example, the conversion of 2 bottom|land
hardwaod wetiand to crop production is nat exempt,

In defermineng whether an achvity is par of an estabished operation, seversl points need 1o be canssdersd. First, the
SPEGRC famming sclivity need nol itself have bren ongaing as fong as it is jnt froduced aspart of an ongoing farming
aperabon. For example, if erops have besn grown and harvested an a regular basis TR mse addiion or changs: of a
cuttivation lechnsque (e g., discting between Crog rowes to control weeds rather than using herbacides) i3 considered 10
be geart of the established faming operation. Secand. the: planting of dfferent agrcultural crops as part of an
eslabished rotabon (eg ., soybeans to nce) is exempt. Simiarly, the rotalion of rice and crawish productan is slso
exempt (conatrucion of fish ponds is not an exempt aclivity and is addressed below), Third, the reswemption of
agricuiiueal production m aness laying fallow 2= sarl of a noemal rotational cycle are considessd tn be part of an

farmeng for so long that it would require hydrological madificalions (modfications to the surface or aroundwater fow)
that would result in a discharge of dredged or fi matenial, the farming operation would no longer be estabishod or
angoang.

As explained eareer, normal Brming operations inclade cultvaling, hanvesting, minor dramage, plowandg, and Aeeding
While thase terms all have commen, averyday dafiniiens, & is Impartant to recognize [hat thess lerms have spefic,
requatony moanings in related io the Sedion S04} exemplions. For example. plowing thal i exempt under Section
404{f) means all mechanical means of manipuiating soil, inchuding land keveling, to prepare # for the planting of COps
However, grading actities that would change any area of waters af fhe Unied Staes, including witlands. into dey
land are: not exesspt. Minor drainage that s sxempl under Section 404() is bmited to discharges associaled with the
continuation of established watland Crop producton fe.g., building nce levees) or the connechon of upland erop
drainage facdites to waters of the Uniled Stales. In addilion. minor drainage alao refers to the emergency removal of
blockagos tat close or constrict exrting drainsgewsys used as part of an established crop production. Minor
drainage is defined such that # does nol e discharges assocaied with the corstructon of ditches which drain or
significantly modity any wellands or aquatic areas considensd a5 waleis of the Uniied Siates, Sesding that i exempt
uncher Sacton 404(f) ndudes nol anly the placemant of seods themsehees, but alss the Placement of 4nil beds for
seeds or seedlings on established tarm or foresd lands Cusnating under Section 404(1) mcludes phyaical methods of
=0l tredment to aid and imgprove the geowth, quality, or yieid of established crops. Except a8 provided under Sechian
m;r[_:r_}. as explamed balow, mns‘.liu_c_'rhn ar maintesance of imigation ditches ar maintenance af drnage difrhes is
alsg exemph —

TR,

Recognizing area and regionsd differences in normal farming practices, EPA and the Gorps agres to oo _>
additional definitisns of rarmal farming practices = consultation with ine designated Land Grant Colleges aod the
Cooperative Extension Sarvices We alse further enl:uu'r_age our held staffs to utilize the expertse in these colleges

( e i —— e e L T _— - =

war SEMVICES in. the ongoinyg implemientation of the Sectio 404 program

ral ki

When the normal farming aclivity exemption do not apply 7

Sections 404(f(2) provides that discharges redated to aclivisies thiat chiange the use of the walens of the Unsed States.
wcluding wellands. and reduce the reach, or impair the flow or circulation of watars of the United States ane nof
exermpiod. This “recapture” peswision invehs a Pwo-part best that results in an aclvity being consdered not Xl
when Doth parties are met: 1) coes the acivily represent a “now vse” of the wetland, and 2} would the activity result in

http=/fwater.epa.gov/lawsrens/ Huhifance/ wetlands'ewaay, cfim 2172013
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a"reduction in reachfimpairment of flew or circulation” of waters of the United $tates? Consequently. any dEscharga of
dredged or fil matenal that resulls i the desiruction of the wellands character of an area (e g , # conversion fo
uplands due to new or axpanded drainage) is considered a changs in the walers of the United States. and by
defintian, a reduction of their rench and is not exemp! under Section 4041 In addiion, Seclion 404(0{1) of the Act

provides hat discharges thad cantain toxic pollutants ksted under Section 307 are not exempled and mus! be
parmited,

Howipenr, deschanges that are nol exempt are nol necessardy prohibited. Non-exempled discharges must first be
authorzed either through a general or indedual Section 404 permit belore they are inilisted,

What are Ganaral Permilzs?

Even # a farmang aclity 1= one that does not fa@ under an exemption and a permit is required, same farming activities
are ebgible for Genetal Permits. Section 404(e) of the Aci suthonizes the Corps, afier noice and appadunity for public
hearing, to ssul Gineial Pemits on a Sate, regional or nationwide basis for certain categaries of activities invoking
a discharge of dredged or fill maleral in waters of the Uniled States. Such activities must bo simiar in natere and
cause only minimal adverse environmental effects. Decharges suthonzed under & Genera! Permit may proceed
Mﬂ;ﬂﬂmﬁfﬂf an m'"ﬁﬂ' permi WM_E@_;L

na-:'.h Enrp: Eh!ﬂm:l: Diffice, as well 28 infermation regarding nolification requirements or ofher relevant comndilions

Rice Farming

Quesions have arisen ragardng the relaionship of the Seclion 404 program to rice farming, W undersiand these
concems, and recanlly have miliated actions that will aflow farmers to imderstand betier the regulatory program and
provide mone efficient end equilable mochanisms for mplementing provigions of the Sechon 404 program

In an April 19, 1250 letter responding 103 request from Senator Patrick J. Leahy, Chairman and 11 members of e
Sanate Commitlee on Agricufture, Nulrition and Forestry, we stated our posiion that discharges of dredged or fi8
malesial associated with the cansinecbion of rice lovees for nce farming in wetlands which are in eslablished
agnicutural crop production am “normal fanming activibies” wilthin the meaning of Section 404(f{1)(4) and ara thereflore
exempl from Secion 404 regutalion under the followng conditions

1. e purpase of these kevees is Gmiled (o the mamtanance and mampulaton of shallow walter levels for S
production of fice craps. and

2. consistent with currend apriculiural praclces associaied with rice cultivation,
= the hesgil of the nica levees shauld gonaraly not exceed 24 inches above their base; and

- e material fo be decharged for leves construchon should genprally be denved excusively from the
dstrbuton of sail mmedintely adiacent 1o the construcied levea.

Land baveling for rice Tamuing i wetlasds which ane in established crop production akso & a "nommal Beming
cfivily™ within the moaneng of Section A08(1{ 1){A) and = therelare exempt from Sectbon 404 regulation.

Fish ponds

Wie sere dimveloping 8 Gonorad Pormit autharizing dissharges of dredeogsd o Gill malenal assnciated weth (e consinicion
of lewees and diches for the constivelion of Esh ponds in wellands that wene in agriculberal crop producissn preod Bo
. ——— S ——

e

hitpz'fwater.epa.gov/lawsregs/puidance/wetlands/cwasg cfm £:21,2013
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Decamber 23, 1585, A drafl General Permit has been developed by the Vicksburg District, Armry Corps of Enginsers
and should be issuad by June 1, 1990, This General Pamit showd sefve 85 a mode] pemmil Tor other areas of the
auniny and this activity will be considered for a nationwide Gansral Penmil.

It should be made cear, howsver, that the Sechion 404{f) exemption for “normal farming activifies” and the Ganeral
Permit being developed for fish ponds apply only |0 the use of wettands which are already in use for agriciftural erop
production. Thass provisions do not apply 1o 1) wetlands that wene onee in wse for agricultural crop producton b
have lain idle so long that medifications 1o the hrydrolegic regeme ane necassary 10 resume crop production or, 2) e

cornversion of naturally vegetzted wellands to agnculiure, such as the conversion of bolbemiand hardwood wellsnds 1o
agniculture.

Limitations of the Scction 404{f) Exemptions

it shewld be emphasized that the use of Section 4047} exemplions does not affec! Section 404 urisdsction. For
example, the facl that an activity in wetlands is exempbied as noral Faming practices dogs not aulnoriz g the filling of
e watland for the construction of buldings withoul a Section 404 permil. Simdarly, 3 Sacton 404 permit would be
required for the discharge of dredged or (il materdal associated with draining a welland and converimng it to dry land.

Enforcement
A,

I'\.:»lﬁi-.uar'l that the nommal farming m%&mnﬂ {from regulation under Saclion 404, naither
EPA nor the Corps will initlate onforcemens acliong agnst fammess ar other pergons for engaging In such normal

r aciiios. Furiher, thers will b6 7 BTSEhant apanst acions thal mee! the descrption of activitios covered
e TN TR A e e e i, N
{ by, and any cond2ions contained in, genecsal pammits issued by the Corps
—_— — —_— e re— T cm— e
. - —— e
Syl S=hs
=
%Pmm implementation of the Saction 404 program is N issue of exlreme importance 1o the naton. \We encourage.
s e’ o e o i e
VO

you fa Gutnbute thes memarandurm not anly ko your staths but to the pubke at large =0 thal these will be 2 befar ganeral
3 T T e it oot Al | JEREr QEner:
'I.: MW_&MW_WEE‘ and how it operates,

ol at e —

Laduzna 5, Wilches fs!
Assistant Administrator for Waser

. U5, Enviroamental Protection Agency
May 3 1990

Roland W, Page
Asbistant Secratary of the Army, Civl Witk
May 3, 180

Lo=t updates on Tuescsy, Mlanch 05 2012
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