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(hut not construciion) of drainage ditches.” /4 (viting 33 C.F.R. § 323.4¢a)(3) )) (emphasis in WQL}L

original). Thus, as in that case where that Court held it was “unrealistic to describe” the bur ymg

of new tile dratng ay * ‘eontinuing maintenance,” so 100 in this case where Detendants also buried
' w‘w

new tile drains. !rf Therefore, this uxumpimn rs' also umpplrcahlc. ,
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Since the lhnd Circuit discussed u,c,apum, thig (,uurt will ag wu” by
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icfly, despite
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finding that neither exemption a_p;)liqf? C{,Q(ﬂ C W 774/&0’7/ M/

The recaptute provision of Section 404(f) provides that any disch arge

“having as its

purpose bringing an area of the navigable waters into a use to which it wag not proviously subject
. shall be required to have a permit under this section.” 33 U.S.C. § 1344( N(2). Corps
regulations finther provide that “|a) conversion of 4 section 404 wetland to a non-wetland s g
change in use of an area of waters of the Unitod States,” 33 CLF.R. § 323.4(c). 'The Third Cireuit

held that “[t]he evidence cstablishos that [Mr.] Brace's activities drained the

site to convert it

from a wettand to a. now, non-wetland yge” and thus recaplupe applied. Brace, 41 F.3d at 129,
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This Court held the same in thig case. See sy

=
supra ot 52, Thus, rc,urpr'urm ig u:;unlly apphuubfu
Ilt:l‘c:.\‘)h'\
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As such, the Court finds that Defendants are liable under Section 307 (u) and therefore

required a permit under Seotion 404 to conduct their Tand olc

slearing activities, Purther, none of
"y - . S i e
Section 404(f)*s exemptions apply and, oven if they did, rowa pu;g

would be appropriate under CJ W
(! g P oo~
Qmotum 404(6)(2), As suoh, the Coupt wﬂ

L grant the United Statey’ motion for summapy

Judgment,

/S0

V. THE REMAIN ING MOTIONS

MHaving determined that it will grant the United States’ motion for summary Judgment,

both the United States’ and the Defendanty’ temaining Daubert motions are mootl. Dkt. Nog, 82.
—Say

58



i Case 1:17-cv-00006-BR Document 158  Filed 08/12/19 Page 59 of 50
!

86, and 87. As such, they will be stricken,
B A

Y. CONCLUSION

For the foregoing reasons, the United States’ motion to exclude undisclosed expert
opinion and exhibits and to strike overlength brief is GRANTED. Additionall

States” motion for sy mmary fudg

¥, the United
ment on liability is also GRANTED. p inally, both the United

States’ and Defendants motiong in dimine to exclude expert tostimony nre siricken ag MQOT.

ITIS 8O ORDERED.
Dated this 1240 day of August, 2019,
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BARBARA J. ROTTISTEN
UNITED STATES DISTRICT JUDGE




